
 Board of Adjustment 

Meeting Agenda 

City of Creve Coeur Government Center 

300 North New Ballas Rd 

August 19, 2021 4:00 PM City Council Chamber 

City of Creve Coeur Page 1 Printed 8/13/2021 2:47 PM  

I. CALL TO ORDER 

Glenn Wilen (Chair) 
Robert Mooney 
Martin Satz 
James Kostelc 
Arnold Mayersohn 

 
Mr. Carl Lumley, City Attorney 
Mr. Jason Jaggi, AICP, Director of Community Development  
Ms. Jessica Stutte, Planning Assistant/Recording Secretary 
 
Pursuant to Section 610.022 RSMO, the Board of Adjustment could, at any time 
during the meeting, vote to close the public meeting and move to closed session 
to discuss matters relating to litigation, legal actions and/or confidential or 
privileged communications with the City Attorney as provided under Section 
610.021(1)RSMO or other matters as permitted by Chapter 610. 
 
Reports, documents, plans, and related materials are available for examination at 
the Creve Coeur Government Center, 300 North New Ballas Road, prior to the 
meeting. 
 
Special disabled service may be arranged by contacting the Office of the 
City Administrator in advance. 

II. ADDITIONS TO-ACCEPTANCE OF THE AGENDA 

III. APPROVAL OF MINUTES 

1. May 20, 2021 Board of Adjustment Draft Meeting Minutes 

IV. NEW BUSINESS 

1. Variance Request for the Property at 404 Falaise Drive to Allow for a New 
Deck that Encroaches to 20 Feet from the Rear Yard Where the Required 
Rear Yard Setback is 30 Feet and to 7 Feet from the Side Yard Where the 
Required Side Yard Setback is 13.2 Feet 

Brett Millaway, homeowner, has submitted an application for a new elevated deck at 404 
Falaise Drive to encroach into the rear yard to 20 feet from the rear property line and 
seven feet from the side yard.   The subject property is within the Country Forest 
Subdivision, zoned B-RDD, where unless otherwise noted on the subdivision plat the 
standards fall back to the underlying B zoning district, per Section 405.450(C)(1)(c) of 
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the Residential Designed Development Procedure. The subdivision plat does not 
indicate a reduced rear yard and B Zoning District has a rear yard setback of thirty (30) 
feet, per Section 405.260(E)(4)(e) and a side yard setback of Fifteen (15) feet or fifteen 
percent (15%) of the lot width, whichever is less, provided that a minimum side yard of 
seven and one-half (7 1/2) feet must be provided for any non-conforming lot, per Section 
405.260(E)(4)(c).  Additionally, Section 405.630(A)(5) provides that a deck, whether 
elevated or at ground level, may project up to five (5) feet into a required rear yard. The 
property is 88 feet wide, and therefore has a 13.2 foot side yard. Section 405.610(D)(1) 
states that no structure shall be constructed, reconstructed or structurally altered in such 
a manner as to project into the area prescribed as a setback from a public or approved 
private street or as established by this Chapter. 

2. Variance Request for the Property at 12381 Country Glen Lane to Allow for 
the Replacement of the Deck that Encroaches to 22 Feet from the Rear Yard 
Where the Required Rear Yard Setback is 30 Feet and to 7 Feet from the 
Side Yard Where the Required Side Yard Setback is 12 Feet 

C.J. Moss, of Chesterfield Fence and Deck, on behalf of the homeowners, James and 
Rachel Graham, has submitted an application for a new deck, to replace the existing 
deck that will be torn down at 12381 Country Glen Ln, to encroach into the rear yard to 
22 feet from the rear property line and seven feet from the side yard.  The subject 
property is within the Country Forest Subdivision, zoned B-RDD, where unless otherwise 
noted on the subdivision plat the standards fall back to the underlying B zoning district, 
per Section 405.450(C)(1)(c) of the Residential Designed Development Procedure. The 
subdivision plat does not indicate a reduced rear yard and B Zoning District has a rear 
yard setback of thirty (30) feet, per Section 405.260(E)(4)(e) and a side yard setback of 
Fifteen (15) feet or fifteen percent (15%) of the lot width, whichever is less, provided that 
a minimum side yard of seven and one-half (7 1/2) feet must be provided for any non-
conforming lot, per Section 405.260(E)(4)(c). Additionally, Section 405.630(A)(5) 
provides that a deck, whether elevated or at ground level, may project up to five (5) feet 
into a required rear yard.  The property is 80 feet wide, and therefore has a 12 foot side 
yard. Section 405.610(D)(1) states that no structure shall be constructed, reconstructed 
or structurally altered in such a manner as to project into the area prescribed as a 
setback from a public or approved private street or as established by this Chapter. 

V. OTHER BUSINESS 

VI. ADJOURNMENT 

 
Posted:   

Jason W. Jaggi 
Director of Community Development 

 



 Board of Adjustment 

Meeting Draft Minutes 

City of Creve Coeur Government Center 

300 North New Ballas Rd 

May 20, 2021 4:00 PM City Council Chamber 

City of Creve Coeur Page 1 Printed 5/24/2021 4:56 PM  

I. CALL TO ORDER 

 Robert Mooney Board Member  (Remote) 
 Martin Satz Board Member  (Remote) 
 Glenn Wilen Chair  (Remote) 
 James Kostelc Board Member  (Remote) 
 DP Villacis Vice-Chair  (Remote) 
 

II. ADDITIONS TO-ACCEPTANCE OF THE AGENDA 

Mr. Kostelc made a motion to approve. Ms. Villacis seconded. All in favor. 

III. APPROVAL OF MINUTES 

1. March 18, 2021 Board of Adjustment Draft Meeting Minutes 

Mr. Mooney made a motion to accept the minutes, Ms. Villacis seconded. All in favor. 

IV. NEW BUSINESS 

1. VARIANCE REQUEST  FOR THE PROPERTY AT 433 MEADOW GREEN 
PLACE TO ALLOW FOR ENCLOSING THE PRE-EXISTING, NON-
CONFORMING DECK THAT ENCROACHES 14.38 FEET FROM THE REAR-
YARD WHERE THE REQUIRED REAR YARD SETBACK  IS 30 FEET AND A 
FRONT PATIO 3.5 FEET FROM THE SIDE YARD WHERE THE REQUIRED 
SIDE YARD IS 15 FEET 

Alison Curfman, homeowner of 433 Meadow Green Place, Creve Coeur, MO 63141, has 

submitted for a variance request to allow for enclosing the existing, non-conforming, deck that is 

within the rear yard setback at 14.38-feet from the rear property line and to construct a front 

porch and roof extension into the side setback at 3.5 feet from the side yard.  Section 

405.610(B)(2) Non-conformities states that any such structure described in Subsection (B)(1) 

may be maintained, repaired or remodeled; provided however, that no such maintenance, repair or 

remodeling shall either create any additional non-conformity or increase the degree of existing 

non-conformity of all or any part of such structure.  

Mr. Satz joined the meeting. 
 
Those speaking to the request were sworn in. 
 
Ms. Alison Curfman, homeowner, stated her request. 
 
Ms. Taylor Huston, of Killeen Architects, showed the site plan. She said the deck was pre-existing 
non-conforming and their request was to enclose it. 
She said in the front they wanted to add an extension to make the front more symmetrical. She said 
only a pier in the front would be in front of the setback. She said both the side and the adjoin common 
ground. 
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Ms. Curfman said her neighbors and trustees have approved the plans. 
 
Mr. Wilen asked if any public comments had been received.  
 
Ms. Kelly said they did not have any comments. 
 
Mr. Mike Killeen, owner and architect for Killen Studio Architects, asked the Board to consider the 
variance request as the lot is an unusual shape. 
 
Ms. Kelly, City Planner, spoke to the background of the home and how it relates to the code. She said 
the deck is pre-existing non-conforming. She said the city had no records of a permit being pulled for 
the deck. 
 
She went through the criteria for variances. Ms. Kelly said it was unlikely this would have an adverse 
effect on the neighborhood. She said there is lack of documentation for the Country Forest 
Subdivision regarding RDD setbacks.  
 
Mr. Kostelc asked if the home was built under St. Louis County. 
 
Ms. Kelly said the subdivision and initial home build were approved by Creve Coeur. 
 
Mr. Mooney asked if the roof structure over the deck would stay the same. 
 
Ms. Taylor said they were going to see if any materials could be re-used, but largely will be new.  
 
Ms. Villacis asked if they considered making the porch more narrow. 
 
Mr. Mike Killeen said they did consider it, but they wanted it to be a true front porch. He said 
symmetry was driving the design of the porch. 
Ms. Taylor showed the drawing for the porch. 
 
Mr. Wilen asked how close the nearest neighbor was. 
 
Ms. Huston said around 40ft because the common ground was there. 
 
Ms. Curfman said when they bought their home, they did not realize the lot shape was unusual.  
 
Mr. Roger Naney said they are categorized as B residential and do not meet the requirements for the 
B lot size.  
 
Ms. Kelly said the subdivision is a B-RDD designation with specific regulations. 
 
Mr. Lumley offered the exhibits into the record and the public hearing was closed. 
 
Mr. Wilen made a motion to approve the deck as stated in the staff report. Mr. Satz seconded. All in 
favor. 
 
Mr. Wilen made a motion to approve the front porch as stated in the staff report. Mr. Mooney 
seconded. All in favor 
 
Mr. Wilen made a motion to authorize the chair to sign written findings of fact and conclusions of law 
consistent with the record and vote. Mr. Mooney seconded. All in favor. 
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RESULT: APPROVED [UNANIMOUS] 

MOVER: Glenn Wilen, Chair 

SECONDER: Robert Mooney, Board Member 

AYES: Mooney, Satz, Wilen, Kostelc, Villacis 

V. OTHER BUSINESS 

Ms. Kelly said as no application had been received for the June meeting that meeting would be canceled. 
 
There was some discussion regarding applications coming before the board with previous un-permitted 
builds. 
 
Mr. Jaggi addressed how staff was dealing with this moving forward. 

VI. ADJOURNMENT 

Ms. Villacis made a motion to adjourn.  Meeting adjourned at 5:03 PM. 
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APPLICATION TO THE BOARD OF ADJUSTMENT 
VARIANCE REQUEST FOR THE PROPERTY AT 404 FALAISE DRIVE 

TO ALLOW FOR A NEW DECK THAT ENCROACHES TO 20 FEET 

FROM THE REAR-YARD WHERE THE REQUIRED REAR YARD 

SETBACK  IS 30 FEET AND TO 7 FEET FROM THE SIDE YARD 

WHERE THE REQUIRED SIDE YARD IS 13.2  FEET 

Key Issues: 

• Degree of variance 

• Impact to neighborhood 

• Property versus owner 

hardship 

FOR THE MEETING OF: August 19, 2021 

SUBJECT PROPERTY LOCATION:  404 Falaise Dr., Zoned B-RDD Single 

Family Residential, with Residential Designed Development Designation 

REQUEST:  Brett Millaway, homeowner, has submitted an application for a new 

elevated deck at 404 Falaise Drive to encroach into the rear yard to 20 feet from 

the rear property line and seven feet from the side yard.   Section 405.610(D)(1) 

states that no structure shall be constructed, reconstructed or structurally altered 

in such a manner as to project into the area prescribed as a setback from a public 

or approved private street or as established by this Chapter. 

ADDITIONAL INFORMATION:  The subject property is within the Country 

Forest Subdivision, zoned B-RDD, where unless otherwise noted on the 

subdivision plat the standards fall back to the underlying B zoning district, per 

Section 405.450(C)(1)(c) of the Residential Designed Development Procedure. 

The subdivision plat does not indicate a reduced rear yard and B Zoning District 

has a rear yard setback of thirty (30) feet, per Section 405.260(E)(4)(e) and a 

side yard setback of Fifteen (15) feet or fifteen percent (15%) of the lot width, 

whichever is less, provided that a minimum side yard of seven and one-half (7 

1/2) feet must be provided for any non-conforming lot, per Section 

405.260(E)(4)(c).  Additionally, Section 405.630(A)(5) provides that a deck, 

whether elevated or at ground level, may project up to five (5) feet into a 

required rear yard. The property is 88 feet wide, and therefore has a 13.2 foot 

side yard.  

Zoning Code References 

• Section 405.260 B Single 

Family Residential 

• Section 405.450(C) 

Residential Designed 

Development Procedure. 

• 405.610 Non-conformities 

• Section 405.1040: Board of 

Adjustment  

• Section 405.1110 Variances 

and Appeals 

 

APPLICANT: Brett and Kelley Millaway 

404 Falaise Dr.  

Creve Coeur, MO 63141 

  

 

 

 

 

 

 

REPORT PREPARED BY:   Jason Jaggi, AICP, Director of Community Development 

DATE:                                       7/23/2021 
 

ATTACHMENTS:           Applicant’s Materials submitted 

300 North New Ballas Road  •   Creve Coeur, Missouri 63141 

(314) 432-6000  •  Fax (314) 872-2539  •  Relay MO 1-800-735-2966 

www.creve-coeur.org 

 

of 
city 
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Board of Adjustment 404 Falaise Dr. Variances 

August 19, 2021 Page 2 

BASIS FOR APPEAL AND STATED HARDSHIP 

The subject property is located in the Country Forest Subdivision which was established in 1972, and was 

zoned B Single Family Residential, with Residential Designed Development (RDD) Designation.  Section 

405.450(C) Residential Designed Development Procedure provides a permissive, voluntary and alternate 

zoning procedure in the "A", "B", "C" and "D" single-family residential and "AR" attached residential zoning 

districts in order to permit greater flexibility in the size and configuration of lots without altering the allowable 

residential density in these districts and to provide for desirable and proper common open space, tree cover, 

recreation areas, parks or scenic vistas and the preservation of the natural beauty of the City.   

Subsection (1)(c) Yards of the Residential Designed Development requires that the minimum front yard and 

side yard requirements for each lot as set out in the regulations for the single-family residential zoning district 

where such site is located may be reduced by the City Council and, if so reduced, shall be set out on the 

preliminary subdivision plan to be submitted in accordance with Chapter 410, Subdivision and Development 

of Land.  Otherwise, any regulation falls back to the underlying zoning district, in this case the B District.  

 

 

Figure 1: City's GIS Image of the Country Forest Subdivision 
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The B Zoning District has a 45 foot front yard, and a side yard of 15 feet or 15% of the lot width, whichever is 

less, provided that a minimum side yard of seven and one-half (7 1/2) feet must be provided for any non-

conforming lot, per Section 405.260(E)(4)(c)./and a rear yard of 30 feet, with lot size greater than twenty 

thousand (20,000) square feet and less than one (1) acre. The subject property for this request is 88 feet wide, 

and therefore has a 13.2 foot side yard. 

The Subdivision Plat only shows a 20-foot 

front yard, and for this property there is a 

50 foot building line along Hibler Road, 

adjacent to the common ground area.  The 

subdivision indentures state: “a minimum 

six (6) foot of unobstructed side yard or a 

minimum of fifteen (15) feet of common 

ground or pedestrian easement. In the 

latter case there may be less than a six foot 

side yard line.” The rear yard is not 

addressed in either case. Additionally, the 

City does not enforce subdivision 

indentures.  Therefore, any side-yard 

regulations fall to the zoning district 

regulation. 

 

 

 

 

 

Figure 2: Close-up of the Country Forest Plat 1 Subdivision.  The Subject property is Lot 1. 

Figure 2: Close-up of the Applicants Site Plan showing the existing at grade concrete 

patio 

4.1.a

Packet Pg. 8

A
tt

ac
h

m
en

t:
 4

04
 F

al
ai

se
 D

r.
 B

O
A

 S
ta

ff
 R

ep
o

rt
  (

21
-4

04
 4

04
 F

al
ai

se
)



Board of Adjustment 404 Falaise Dr. Variances 

August 19, 2021 Page 4 

Due to the prevailing condition throughout the neighborhood, a long-range effort to amend the ordinance for 

the subdivision to provide modified setback for all properties could be considered.  Staff has encouraged the 

Trustees to petition the City to modify the original ordinance to address the setback and site coverage issues 

throughout the subdivision, instead of relying of homeowners to seek out individual variances.  Recent 

variances for decks in the subdivision include 430 Meadow Green in 2018 and at 433 Meadow Green in May 

2021. This Application and that of 12381 Country Forest will the third and fourth requests in 3 years which 

suggests the setback requirements are a common issue for many properties within the Subdivision.  However, 

the prior cases all had pre-existing non-conforming decks 

The subject lot is approximately 9,749 square feet and the adjacent lots are similarly sized, and the home was 

built in 1976.  Due to the lack of documentation regarding the approval of the subdivision, many of the homes 

in the Country Forest have similar issues where the homes were built within the rear yard setback, and existing 

decks encroached even further.  This home, however, appears to meet with the 30 foot rear-yard setback.  The 

proposed deck is 16 by 15 feet, and would be 20 feet from the rear property line on the north edge and 25 feet 

at the south corner, and 7 feet from the side property line.   To comply with the rear yard setbacks for decks, 

the depth of the deck would need to be reduced to 11-feet. However, it is likely that the side-yard setback of 7 

feet where 13.2 feet is required would still be an issue and would require the deck to be placed further away 

from the side property line than the house itself.   

 

Figure 3: Close-up of the proposed site plan showing a 16x15' 'new elevated deck 
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Figure 5: Close-up of the proposed overhead view of the deck. 

Figure 4: Close-up of the west elevation of the proposed deck. 
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Section 405.630(A)(5) of Yard Regulations provides that a deck, whether elevated or at ground level, may 

project up to five (5) feet into a required rear yard.  Additionally, Section 405.610(E) Non-Conformities within 

Setback Lines states that: 

  

Section 405.610 Non-Conformities 

D. Non-Conformities Within Setback Lines. In addition to the provisions of Section 405.240 regulating 

setbacks, the following regulations shall apply to those non-conformities located within prescribed 

setback lines from the rights-of-way of public or approved private streets and highways. 

1. Projection of existing structures into required setbacks. No structure shall be constructed, 

reconstructed or structurally altered in such a manner as to project into the area prescribed 

as a setback from a public or approved private street or as established by this Chapter. 

 

The Applicant is seeking a variance to allow for a new deck within the setbacks as proposed that would be 20 

feet from the rear yard setback and 7 feet from the side-yard along the north property line.    

 
LAND USE AND ZONING OF SURROUNDING PROPERTIES 

The adjacent zoning and land uses are as follows: 

DIRECTION USE ZONED SEPARATED BY 

North Residence, Country Forest 

Subdivision 

B-RDD, B Single Family Residential, with 

Residential Designed Development Designation 

NA 

South Common Ground B-RDD, B Single Family Residential, with 

Residential Designed Development Designation 

NA 

East Residence, Country Forest 

Subdivision 

B-RDD, B Single Family Residential, with 

Residential Designed Development Designation 

Meadow Green Place 

West Residence, and Common 

Ground, Country Forest 

Subdivision 

B-RDD, B Single Family Residential, with 

Residential Designed Development Designation 

NA 

 

STAFF ANALYSIS 

Performing an analysis of a variance appeal primarily requires a six-part examination of the facts, as required 

by Section 405.1100, Criteria for Variances, Generally, of the Zoning Ordinance.  To wit: 

1. The variance requested arises from a condition which is unique to the property in question and 

which is not ordinarily found in the same zoning district; 

As discussed above, the house and lot in question are not unique in size or configuration for this subdivision, 

as many of the homes in the Country Forest Subdivision were built at the same time.  However, the lack of 

documentation on the setbacks within the Country Forest Subdivision approval and the reliance on the 

subdivision indentures has resulted in a number of homes in the area that are non-conforming, and where many 

exterior alterations have required variances in recent years. This property is less that half the B District 

Standards at 9,749 square feet, where the existing home was built at the standard for the subdivision with 

regard to side-yard setback, and does meet with the district regulations for the rear yard.   

 

2. The variance requested is because of a unique hardship not created by the applicant nor the 

owner of the property; 

The Applicant had no say in the placement of the home on the lot.  However, it is the Applicant’s decision to 

pursue a new deck that does not meet the setback requirements.   The placement of the deck appears to be 

consistent with other similar structures in the Country Forest Subdivision, and as noted previously, the lack of 
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documentation for the subdivision has created a unique hardship for many in the area compared to 

homeowners in other subdivisions. 

 

3. The granting of the variance shall not adversely affect adjacent property owners or residents; 

Given the common nature of decks on residentially zoned property and within the Country Forest Subdivision, 

it is unlikely that the average viewer will perceive a negative impact arising from a sense that the deck is too 

close to the public common ground compared to those around it due to the limited nature of the encroachment.  

Further, if the members of the Board believe that the aesthetic qualities of the additions are in keeping with the 

rest of the house, and the neighborhood in general, it is likely that allowing the alteration will not have an 

adverse effect on the adjacent properties, as many of the homes have decks that are so similarly situated as can 

be seen in the GIS image on the last page. 

 

4. The strict application of the provisions of the Zoning Ordinance from which a variance is 

requested, will cause severe practical difficulty or extreme hardship for the property owner 

represented in the application; 

It is fairly debatable if redesigning the deck to meet with the rear yard setback, or maintaining the existing 

patio area would represent severe practical difficulty or extreme hardship given that the Applicant had use of 

the property and home for many years. The question before the Board, under this criterion, is whether or not 

the inability to update a feature of one’s house, without a variance, represents an extreme hardship. And given 

the unique condition of the subdivision, weather or not the allowance for a deck represents an extreme 

hardship for the property owner. 

 

5. The variance desired will not adversely affect the public health, safety, order, convenience, or 

general welfare of the community, and 

Nothing in the request will affect the public health, safety, order, convenience, or general welfare of the 

community. 

 

6. Granting the variance desired will not violate the general spirit and intent of this Chapter. 

Certainly, the City has enjoyed the benefits of significant private investments in the existing housing stock; 

much of it made possible by the large lots that afford most houses plenty of “room to grow.”  In many prior 

applications, the root of the problem is that the house does not have “room to grow” because either the lot is 

non-conforming for size and/or the house was built to a setback standard that does not conform to City zoning.  

In essence, the latter condition is the basis of the request.  The home was built in 1976 as allowed by the City 

with the approval of the subdivision in 1972.  However, with the approval, no documentation was provided 

regulating the placement of the structure or determining a rear yard setback.  The side yard was provided 

within the subdivision indentures, but the City does not enforce such documents, as they are private 

agreements, and not approved by the City legislative body.  The rules applied to the Residential Designed 

Development standards more clearly provide the requirements for such standards and where they must be 

placed on the subdivision plat.  As with many homes in the Country Forest Subdivision, any meaningful 

improvement is likely to require a variance until the Subdivision Trustees are willing to seek to modify the 

ordinance for the subdivision and codify the side-yard and rear-yard setback.   

 

 

Additional Criteria for Non-Use Variances 

In addition to the above, Section 405.1110.E. Criteria for Area Variances, states that an applicant for an area 

variance must meet the following criteria: 
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1. By reason of exceptional narrowness, shallowness or shape of the specific piece of property, or 

where by reason of exceptional topographical conditions or other extraordinary or exceptional 

circumstances that the strict application of the terms of the zoning regulations actually create a 

hardship to the property in a manner dissimilar to that of other similarly situated property in 

the zoning district in which it is located. 

As established above, the lot and subdivision were approved in 1972 with reduced size in consideration of 

maintenance of the large common ground areas.  While the subject property meets with the rear-yard setback, 

the home was placed within the side yard, similar to many of the homes in the area, and as such are not easily 

improved without a variance.  Given the history of the subdivision, and lack of documented standards 

regarding the rear yard setback, and the allowance of a reduced side yard setback where adjacent to common 

ground, could represent an “exceptional circumstance” for this property. 

2. Granting the variance would not result in the diversion of additional stormwater that would 

adversely affect adjacent property. 

The proposed deck will increase the overall site coverage from 33.35% to 35.64%, where the allowed site 

coverage is 37.5% and will not result in the diversion of additional stormwater that would adversely affect 

adjacent property.  

 

 

ACTION 

Following its deliberation, the Board of Adjustment may vote in favor or against a motion to approve the 

request.  Pursuant to Section 405.1110 of the Zoning Code, approval of a variance requires written findings of 

fact supporting the specified variance criteria.  In order to make the vote on the application clear, an 

affirmative motion should be made and members can vote to approve or disapprove that motion.  An example 

motion for the requested variance to the front-yard setback would be: 

“I move to approve a variance allowing for a new elevated deck at 404 Falaise Drive to encroach into 

the rear yard to 20 feet from the rear property line and to seven feet from the side yard, where the 

required rear yard setback is 30 feet, and the side yard of 13.2 feet for the B-RDD Single Family 

Residential, based upon a positive finding that: 

 

1. The variance requested arises from condition which is unique to the property in question and 

which is not ordinarily found elsewhere in the same zoning district;  

2. The variance requested is because of a unique hardship not created by the Applicant nor the 

owner of the property; 

3. The granting of the variance will not adversely affect adjacent property owners or residents;  

4. The strict application of the rear-yard and the side-yard setback will cause severe practical 

difficulty and extreme hardship for the property owner represented in the application;  

5. The proposed addition will not adversely affect the public health, safety, order, convenience or 

general welfare of the community;  

6. Granting the setback variance will not violate the general spirit and intent of this Chapter; 

7. By reason of the lot size within the B-RDD Single-Family Residential zoning district, the 

strict application of the setback requirements actually creates a hardship to the property in a 

manner dissimilar to that of other similarly situated property in the zoning district; and, 

8. Granting the variance will not result in the diversion of additional stormwater that would 

adversely affect adjacent property.” 

 

If the Board wishes to modify the application or add specific conditions of approval, they should do so by 

separate motion, prior to voting on the overall approval for each variance. 

After the Board reaches a final decision regarding the request, a follow-up motion directing Staff to prepare 

and authorizing the Chair to execute the Findings of Fact and Conclusions of Law should be made.  An 

example of such motion is: 

4.1.a

Packet Pg. 13

A
tt

ac
h

m
en

t:
 4

04
 F

al
ai

se
 D

r.
 B

O
A

 S
ta

ff
 R

ep
o

rt
  (

21
-4

04
 4

04
 F

al
ai

se
)



Board of Adjustment 404 Falaise Dr. Variances 

August 19, 2021 Page 9 

“I move to direct Staff to prepare and authorize the Chair of the Board of Adjustment to execute 

Findings of Fact and Conclusions of Law regarding the variance requested for 404 Falaise Drive based 

upon the testimony received and the deliberations of the Board on this application, as decided on 

August 19, 2021.” 

 

 

APPENDIX 1: COMPREHENSIVE PLAN  

Included and attached by reference.  See body of report for specific excerpts. 

 

APPENDIX 2:  ZONING CODE 

Included and attached by reference.  See body of report for specific excerpts. 
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APPENDIX 3:  AERIAL PHOTO 
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APPENDIX 4:  SITE PHOTOGRAPHS Photo Dates: 8/13/2021 

  

 
 

Description: View of the 

front of the existing home 

at the corner of Falaise 

and Hibler.   

 

Description:  View of the 

property and common 

ground along Hibler 

Drive.  Rear yard is not 

visible due to heavy 

vegetation within the 

common ground and 

right-of-way. 
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Brett Millaway

Brett Millaway

Brett Millaway

Brett Millaway

Brett Millaway

Brett Millaway

Brett Millaway

Brett Millaway
6’ Wood Fence

Brett Millaway

Brett Millaway

Brett Millaway

Brett Millaway

Brett Millaway

Brett Millaway

Brett Millaway

Brett Millaway

Brett Millaway

Brett Millaway
7’ to Side Property Line

Brett Millaway
25’ to Rear Property Line

Brett Millaway
20’ to Rear Property Line

Brett Millaway
**Updated survey with fence included and new deck layout**

Brett Millaway

Brett Millaway

Brett Millaway

Brett Millaway

Brett Millaway

Brett Millaway
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Brett Millaway

Brett Millaway
404 Falaise Dr. - See common ground to rear of property line.



 
 

 
 
A  page 2 

INDENTURE AND DECLARATION OF COVENANTS, CONDITIONS AND 
RESTRICTIONS OF COUNTRY FOREST 

’72 Jun 29” 
WHEREAS, grantor has recorded the plat of Country Forest, Plat 1, on this 29th 
day of June, 1972, as Daily No. 122 in the St. Louis Country Recorder’s Office, 
which is a subdivision of a portion of the above described property, and Grantor 
contemplates that the remainder of the aforesaid 78.68 acres of the above 
described land will also be subdivided and that a plat or plats thereof will be 
recorded in the St. Louis county Recorder’s Office pursuant to and in conformity 
with the aforesaid Ordinance; and … 
 
B page 6 of  

INDENTURE AND DECLARATION OF COVENANTS, CONDITIONS AND 
RESTRICTIONS OF COUNTRY FOREST 

’72 Jun 29” 
 

III 
TRUSTEES’ DUTIES AND POWERS 

 
 Grantor hereby invests Trustees and their successors with the following 
rights, powers and authorities: 
 
 1) To acquire and hold the common land hereinabove described and 
conveyed to Trustees by separate instrument on even date herewith, which said 
common land in set forth and shown on the plat of Country Forest, all in 
accordance with the pursuant to the ordinances of the City of Creve Coeur and in 
accordance with and subject to the provisions of this instrument, and to deal 
with any common lands so acquired under the provisions hereinafter set forth. 
. 
. 
. 
 3) To exercise control over the common land shown on said plats; pay real 
estate taxes and assessments on said common land out of the general assessment 
herein provided; to maintain and improve same with shrubbery, vegetation, 
decorations, buildings, recreational facilities of any kind or description, other 
structures and any and all other types of facilities in the interest of health, 
welfare, safety, morals, recreation, entertainment, education and general use of 
the owners of lots in Country Forest Subdivision, all in conformity with 
applicable laws; to prescribe by reasonable rules and regulations the terms and 
conditions of the use of common land, all for the benefit and use of the owners of 
the lots in Country Forest Subdivision and according to the discretion of the 
Trustees. 
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Brett Millaway
Country Forest Indentures regarding “Side Set Back” of 6ft - Country Forest Indentures approved by Creve Coeur in 1972. 
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APPLICATION TO THE BOARD OF ADJUSTMENT 
VARIANCE REQUEST FOR THE PROPERTY AT 12381 COUNTRY GLEN 

LANE TO ALLOW FOR THE REPLACEMENT OF THE DECK THAT 

ENCROACHES TO 22 FEET FROM THE REAR-YARD WHERE THE 

REQUIRED REAR YARD SETBACK IS 30 FEET AND TO 7 FEET FROM THE 

SIDE YARD  

WHERE THE REQUIRED SIDE YARD IS 12 FEET 

Key Issues: 

• Degree of variance 

• Impact to neighborhood 

• Property versus owner 

hardship 

FOR THE MEETING OF: August 19, 2021 

SUBJECT PROPERTY LOCATION:  12381 Country Glen Lane., Zoned B-RDD 

Single Family Residential, with Residential Designed Development Designation 

REQUEST:  C.J. Moss, of Chesterfield Fence and Deck, on behalf of the 

homeowners, James and Rachel Graham, has submitted an application for a new 

deck, to replace the existing deck that will be torn down at 12381 Country Glen Ln, 

to encroach into the rear yard to 22 feet from the rear property line and seven feet 

from the side yard. The property is 80 feet wide, and therefore has a 12 foot side 

yard. Section 405.610(D)(1) states that no structure shall be constructed, 

reconstructed or structurally altered in such a manner as to project into the area 

prescribed as a setback from a public or approved private street or as established by 

this Chapter.   
 

ADDITIONAL INFORMATION:  The subject property is within the Country Forest 

Subdivision, zoned B-RDD, where unless otherwise noted on the subdivision plat 

the standards fall back to the underlying B zoning district, per Section 

405.450(C)(1)(c) of the Residential Designed Development Procedure. The 

subdivision plat does not indicate a reduced rear yard and B Zoning District has a 

rear yard setback of thirty (30) feet, per Section 405.260(E)(4)(e) and a side yard 

setback of Fifteen (15) feet or fifteen percent (15%) of the lot width, whichever is 

less, provided that a minimum side yard of seven and one-half (7 1/2) feet must be 

provided for any non-conforming lot, per Section 405.260(E)(4)(c).  Additionally, 

Section 405.630(A)(5) provides that a deck, whether elevated or at ground level, 

may project up to five (5) feet into a required rear yard.  

Zoning Code References 

• Section 405.260 B Single 

Family Residential 

• Section 405.450(C) 

Residential Designed 

Development Procedure. 

• 405.610 Non-conformities 

• Section 405.1040: Board 

of Adjustment  

• Section 405.1110 

Variances and Appeals 

 

APPLICANT: James and Rachel Graham 

12381 Country Glen Lane 

Creve Coeur, MO 63141 

APPLICANTS 

REPRESENTATIVE: 
C. J. Moss 

Chesterfield Fence and Deck 

620 Spirit Valley East Dr. 

Chesterfield, MO 63005 

 

 

 

 

 

 

REPORT PREPARED BY:   Jason Jaggi, AICP, Director of Community Development 

DATE:                                       8/13/2021 
 

ATTACHMENTS:           Applicant’s Materials submitted 

300 North New Ballas Road  •   Creve Coeur, Missouri 63141 

(314) 432-6000  •  Fax (314) 872-2539  •  Relay MO 1-800-735-2966 

www.creve-coeur.org 

 

of 
city 
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Board of Adjustment 12381 Country Glen Ln. Variances 

August 19, 2021 Page 2 

BASIS FOR APPEAL AND STATED HARDSHIP 

The subject property is located in the Country Forest Subdivision which was established in 1972, and was 

zoned B Single Family Residential, with Residential Designed Development (RDD) Designation.  Section 

405.450(C) Residential Designed Development Procedure provides a permissive, voluntary and alternate 

zoning procedure in the "A", "B", "C" and "D" single-family residential and "AR" attached residential zoning 

districts in order to permit greater flexibility in the size and configuration of lots without altering the allowable 

residential density in these districts and to provide for desirable and proper common open space, tree cover, 

recreation areas, parks or scenic vistas and the preservation of the natural beauty of the City.   

Subsection (1)(c) Yards of the Residential Designed Development requires that the minimum front yard and 

side yard requirements for each lot as set out in the regulations for the single-family residential zoning district 

where such site is located may be reduced by the City Council and, if so reduced, shall be set out on the 

preliminary subdivision plan to be submitted in accordance with Chapter 410, Subdivision and Development 

of Land.  Otherwise, any regulation falls back to the underlying zoning district, in this case the B District.  

 

 

Figure 1: City's GIS Image of the Country Forest Subdivision 
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Figure 3: GIS Image of the property 

 

 

 

 

Figure 2: Close-up of the Country Forest Plat 1 Subdivision.  The Subject property is Lot 76. 
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The B Zoning District has a 45 foot front yard, and a side yard of 15 feet or 15% of the lot width, whichever is 

less, provided that a minimum side yard of seven and one-half (7 1/2) feet must be provided for any non-

conforming lot, per Section 405.260(E)(4)(c)./and a rear yard of 30 feet, with lot size greater than twenty 

thousand (20,000) square feet and less than one (1) acre. The subject property for this request is 80 feet wide, 

and therefore has a 12 foot side yard. 

The Subdivision Plat only shows a 20-foot front yard for this property.  Common ground is located behind the 

property adjacent to Falaise Drive.  The subdivision indentures state: “a minimum six (6) foot of unobstructed 

side yard or a minimum of fifteen (15) feet of common ground or pedestrian easement. In the latter case there 

may be less than a six foot side yard line.” The rear yard is not addressed in either case. Additionally, the City 

does not enforce subdivision indentures.  Therefore, any side-yard regulations fall to the zoning district 

regulation.  Due to the lack of documentation for the entire subdivision and inconsistencies with administering 

regulations in the area, building permits were issued for the existing deck, and the Applicant is seeking to tear 

down and replace with a new deck within the same footprint. 

 

 

 

Due to the prevailing condition throughout the neighborhood, a long-range effort to amend the ordinance for 

the subdivision to provide modified setback for all properties could be considered.  Staff has encouraged the 

Trustees to petition the City to modify the original ordinance to address the setback and site coverage issues 

throughout the subdivision, instead of relying of homeowners to seek out individual variances.  Recent 

variances for decks in the subdivision include 430 Meadow Green in 2018 and at 433 Meadow Green in May 

2021.  This Application and that of 404 Falaise Drive will be the third and fourth requests in 3 years, which 

suggests the setback requirements are a common issue for many properties within the Subdivision.   

Figure 2: Close-up of the Applicants Site Plan showing the  
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The subject lot is approximately 8,438 square feet and the adjacent lots are similarly sized.  The existing house 

was built in 1974.  Due to the lack of documentation regarding the approval of the subdivision, many of the 

homes in Country Forest have similar issues where the existing decks encroach into the rear yard setback.  

This home sits 38 feet from the rear yard at its closest point, with the 47.5 foot wide deck encroaching into the 

setback at 22 feet from the rear property line and 7 feet from the side property line.   To comply with the 

regulations for both the rear and side-yard setbacks the deck would need to be designed to be placed no closer 

than 12 feet from the side property line and be placed no closer than 25- feet from the rear property line.  

However, the applicants are requesting approval for the replacement deck to be in the same location as 

existing, which has been in place for many years.  

 

 

 
 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
Figure 3: Close-up of the proposed overhead view of the deck. 

 

 

 

 

Figure 3: Close-up of the prior approved west elevation of the existing deck that the Applicants are seeking to replace. 
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Section 405.630(A)(5) of Yard Regulations provides that a deck, whether elevated or at ground level, may 

project up to five (5) feet into a required rear yard.  Additionally, Section 405.610(E) Non-Conformities within 

Setback Lines states that: 

  

Section 405.610 Non-Conformities 

D. Non-Conformities Within Setback Lines. In addition to the provisions of Section 405.240 regulating 

setbacks, the following regulations shall apply to those non-conformities located within prescribed 

setback lines from the rights-of-way of public or approved private streets and highways. 

1. Projection of existing structures into required setbacks. No structure shall be constructed, 

reconstructed or structurally altered in such a manner as to project into the area prescribed 

as a setback from a public or approved private street or as established by this Chapter. 

 

The Applicant is seeking a variance to allow for a new deck within the setbacks within the same dimensions as 

the existing deck, that would be 22 feet from the rear property line, where an unenclosed deck may only 

project up to 5 feet into the 30 foot setback, thus 25 feet from the rear property line, and 7 feet from the side 

property line on the east where the required setback is 12 feet.    

 
LAND USE AND ZONING OF SURROUNDING PROPERTIES 

The adjacent zoning and land uses are as follows: 

DIRECTION USE ZONED SEPARATED BY 

North Common Ground B-RDD, B Single Family Residential, with 

Residential Designed Development Designation 

NA 

South Residence, Country Forest 

Subdivision 

B-RDD, B Single Family Residential, with 

Residential Designed Development Designation 

Country Glen Lane and 

Oak Hollow Drive 

East Residence, Country Forest 

Subdivision 

B-RDD, B Single Family Residential, with 

Residential Designed Development Designation 

NA 

West Residence, Country Forest 

Subdivision 

B-RDD, B Single Family Residential, with 

Residential Designed Development Designation 

NA 

 

STAFF ANALYSIS 

Performing an analysis of a variance appeal primarily requires a six-part examination of the facts, as required 

by Section 405.1100, Criteria for Variances, Generally, of the Zoning Ordinance.  To wit: 

1. The variance requested arises from a condition which is unique to the property in question and 

which is not ordinarily found in the same zoning district; 

As discussed above, the house and lot in question are not unique in size or configuration for this subdivision, 

as many of the homes in the Country Forest Subdivision were built at the same time.  However, the lack of 

documentation on the setbacks within the Country Forest Subdivision approval and the reliance on the 

subdivision indentures has resulted in a number of homes in the area with existing decks that are non-

conforming, and where any structural alterations have required variances in recent years. This property is less 

than half the B District Standards at 8,438 square feet, where the existing home was built at the standard for 

the subdivision with regard to side-yard setbacks, but does appear to meet with the district regulations for the 

rear yard.  The Applicants are seeking to replace the existing deck with a new deck with the same dimensions 

that the City has allowed in the past. 

 

2. The variance requested is because of a unique hardship not created by the applicant nor the 

owner of the property; 

The Applicant had no say in the placement of the home on the lot.  However it is the Applicant’s decision to 

pursue a new deck that does not meet the setback requirements.   The placement of the deck appears to be 
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consistent with other similar structures in the Country Forest Subdivision, and as noted previously, the lack of 

documentation for the subdivision has created a unique hardship for many in the area compared to 

homeowners in other subdivisions. 

 

3. The granting of the variance shall not adversely affect adjacent property owners or residents; 

Given that the request does not extend the existing rear deck, it is unlikely that the average viewer will 

perceive a negative impact arising from a sense that the deck and/or the front porch is too close to the public 

common ground compared to those around it due to the limited nature of the encroachment.  Further, if the 

members of the Board believe that the aesthetic qualities of the additions are in keeping with the rest of the 

house, and the neighborhood in general, it is likely that allowing the alteration will not have an adverse effect 

on the adjacent properties, as many of the homes have decks that are so similarly situated as can be seen in the 

GIS image as shown on the last page of this report. 

 

4. The strict application of the provisions of the Zoning Ordinance from which a variance is 

requested, will cause severe practical difficulty or extreme hardship for the property owner 

represented in the application; 

It is fairly debatable if redesigning the deck to meet with the rear yard setback, or maintaining the existing 

patio area would represent severe practical difficulty or extreme hardship given that the Applicant had use of 

the property and home for many years. The question before the Board, under this criterion, is whether or not 

the inability to update a feature of one’s house, without a variance, represents an extreme hardship.  

 

5. The variance desired will not adversely affect the public health, safety, order, convenience, or 

general welfare of the community, and 

Nothing in the request will affect the public health, safety, order, convenience, or general welfare of the 

community. 

 

6. Granting the variance desired will not violate the general spirit and intent of this Chapter. 

Certainly, the City has enjoyed the benefits of significant private investments in the existing housing stock; 

much of it made possible by the large lots that afford most houses plenty of “room to grow.”  In many prior 

applications, the root of the problem is that the house does not have “room to grow” because either the lot is 

non-conforming for size and/or the house was built to a setback standard that does not conform to City zoning.  

In essence, the latter condition is the basis of the request.  The home was built in 1974 as allowed by the City 

with the approval of the subdivision in 1972.  However, with the approval, no documentation was provided 

regulating the placement of the structure or determining a rear yard setback.  The side yard was provided 

within the subdivision indentures, but the City does not enforce such documents, as they are private 

agreements, and not approved by the City’s legislative body.  The rules applied to the Residential Designed 

Development standards more clearly provide the requirements for such standards and where they must be 

placed on the subdivision plat.  As with many homes in the Country Forest Subdivision, any meaningful 

improvement is likely to require a variance until the Subdivision Trustees are willing to seek to modify the 

ordinance for the subdivision and codify the side-yard and rear-yard setback.   

 

Additional Criteria for Non-Use Variances 

In addition to the above, Section 405.1110.E. Criteria for Area Variances, states that an applicant for an area 

variance must meet the following criteria: 

1. By reason of exceptional narrowness, shallowness or shape of the specific piece of property, or 

where by reason of exceptional topographical conditions or other extraordinary or exceptional 
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circumstances that the strict application of the terms of the zoning regulations actually create a 

hardship to the property in a manner dissimilar to that of other similarly situated property in 

the zoning district in which it is located. 

As established above, the lot and subdivision were approved in 1972 with reduced size in consideration of 

maintenance of the large common ground areas.  While the house meets with the rear-yard setback, the home 

was placed within the side yard, similar to many of the homes in the area, and as such are not easily improved 

without a variance.  Given the history of the subdivision, and lack of documented standards regarding the rear 

yard setback, and the allowance of a reduced side yard setback where adjacent to common ground, could 

represent an “exceptional circumstance” for this property. 

2. Granting the variance would not result in the diversion of additional stormwater that would 

adversely affect adjacent property. 

The proposed deck is remaining within the same footprint as the existing deck and therefore will not result in 

the diversion of additional stormwater that would adversely affect adjacent property.  

 

 

ACTION 

Following its deliberation, the Board of Adjustment may vote in favor or against a motion to approve the 

request.  Pursuant to Section 405.1110 of the Zoning Code, approval of a variance requires written findings of 

fact supporting the specified variance criteria.  In order to make the vote on the application clear, an 

affirmative motion should be made and members can vote to approve or disapprove that motion.  An example 

motion for the requested variance to the front-yard setback would be: 

“I move to approve a variance allowing for a new elevated deck at 12381 Country Glen Lane to 

encroach into the rear yard to 22 feet from the rear property line and to seven (7) feet from the side 

yard, where the required rear yard setback is 30 feet, and where a deck may project up to five (5) feet 

into the rear yard, and the side yard of 12 feet for the B-RDD Single Family Residential, based upon a 

positive finding that: 

 

1. The variance requested arises from condition which is unique to the property in question and 

which is not ordinarily found elsewhere in the same zoning district;  

2. The variance requested is because of a unique hardship not created by the Applicant nor the 

owner of the property; 

3. The granting of the variance will not adversely affect adjacent property owners or residents;  

4. The strict application of the rear-yard and the side-yard setback will cause severe practical 

difficulty and extreme hardship for the property owner represented in the application;  

5. The proposed addition will not adversely affect the public health, safety, order, convenience or 

general welfare of the community;  

6. Granting the setback variance will not violate the general spirit and intent of this Chapter; 

7. By reason of the lot size within the B-RDD Single-Family Residential zoning district, the 

strict application of the setback requirements actually creates a hardship to the property in a 

manner dissimilar to that of other similarly situated property in the zoning district; and, 

8. Granting the variance will not result in the diversion of additional stormwater that would 

adversely affect adjacent property.” 

 

If the Board wishes to modify the application or add specific conditions of approval, they should do so by 

separate motion, prior to voting on the overall approval for each variance. 

After the Board reaches a final decision regarding the request, a follow-up motion directing Staff to prepare 

and authorizing the Chair to execute the Findings of Fact and Conclusions of Law should be made.  An 

example of such motion is: 

“I move to direct Staff to prepare and authorize the Chair of the Board of Adjustment to execute 

Findings of Fact and Conclusions of Law regarding the variance requested for 12381 Country Glen 
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Lane based upon the testimony received and the deliberations of the Board on this application, as 

decided on August 19, 2021.” 

 

 

APPENDIX 1: COMPREHENSIVE PLAN  

Included and attached by reference.  See body of report for specific excerpts. 

 

APPENDIX 2:  ZONING CODE 

Included and attached by reference.  See body of report for specific excerpts. 
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APPENDIX 3:  AERIAL PHOTO 
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APPENDIX 4:  SITE PHOTOGRAPHS Photo Dates: 8/13/2021 

  

 
 

Description: Front view 

of the existing house 

along Country Glen 

Lane. 

 

Description:  View of the 

rear yard and common 

ground as viewed from 

Falaise Drive showing 

the existing deck in the 

background. 
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