
 Board of Adjustment 

Meeting Agenda 

City of Creve Coeur Government Center 

300 North New Ballas Rd 

April 21, 2016 4:00 PM City Council Chamber 

City of Creve Coeur Page 1 Printed 4/14/2016 5:27 PM  

I. CALL TO ORDER AND ROLL CALL 

Mr. Roger Levy (Chair)  
Mr. Martin Satz 
Mr. Ivan Schenberg  
Mr. Glenn Wilen  
Mr. John Becker 
Ms. Alexandra Gada (Alternate)  
Mr. Robert Mooney (Alternate) 
 
Mr. Carl Lumley, City Attorney 
Mr. Jason Jaggi, AICP, Director of Community Development  
Ms. Whitney Kelly, AICP, City Planner 
Ms. Jessica Stutte, Planning Assistant/Recording Secretary 
 

Pursuant to Section 610.022 RSMO, the Board of Adjustment could, at any time 
during the meeting, vote to close the public meeting and move to closed session to 
discuss matters relating to litigation, legal actions and/or confidential or privileged 
communications with the City Attorney as provided under Section 610.021(1)RSMO 
or other matters as permitted by Chapter 610. 
 
Reports, documents, plans, and related materials are available for examination at 
the Creve Coeur Government Center, 300 North New Ballas Road, prior to the 
meeting. 
 
Special disabled service may be arranged by contacting the Office of the City 
Administrator in advance. 

II. ADDITIONS TO-ACCEPTANCE OF THE AGENDA 

III. APPROVAL OF MINUTES 

1. February 18, 2016 Draft Meeting Minutes 

IV. NEW BUSINESS 

1. Variance Request to Allow for a New Front-Porch to Project Up to 
Approximately Three Additional Feet into the Front Yard Setback for the 
Home at 9820 Sundown Square 

Shawn Gwaltney, of GP Homes LLC, has submitted an appeal for a variance to allow 
the structural modification of the existing home within the legally pre-existing, but non-
conforming front yard setback of 40.09 feet where the required setback is 45 feet per 
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Section 405.260, B Single Family Residential District. The applicant is requesting the 
variance to allow for a new 5 feet by 8.5 feet front porch that will encroach an additional 
3 feet into the front yard setback.  

V. OTHER BUSINESS 

VI. ADJOURNMENT 

 
Posted:   

Jessica Stutte 
Recording Secretary 



MINUTES 

BOARD OF ADJUSTMENT  
CITY OF CREVE COEUR, MISSOURI 

FEBRUARY 18, 2016 
A regular meeting of the Board of Adjustment of the City 
of Creve Coeur, Missouri was called to order by Chairman 
Roger Levy at the Creve Coeur Government Center, 300 North 
New Ballas Road, at 4:00 p.m. on Thursday, February 18, 
2016.  The roll was called:  Chairman Roger Levy, Mr. Ivan 
Schenberg, Mr. Glenn Wilen and Mr. Robert Mooney were in 
attendance.  Also in attendance:  Mr. Jason Jaggi,         
Ms. Whitney Kelly, Mr. Carl Lumley, Ms. Jessica Stutte and 
Deborah McLaughlin. 
 

2.  ADDITIONS TO-ACCEPTANCE OF THE AGENDA 

    Accepted. 

3.  APPROVAL OF MINUTES 

    Approval of December 17, 2016 minutes. 

    Mr. Mooney moved to approve the minutes. 
    Mr. Schenberg seconded the motion. 
    All voted aye to accept the minutes. 

4.  NEW BUSINESS 

1.  Variance Request to Allow for Two Wall Signs with a 

Combined Total of 71.53 Square Feet for Total Access 

Urgent Care in the Tenant Space Addressed as 10923 Olive 

Boulevard. 
Mr. John King indicated he is representing Dr. Matthew 
Bruckel.  Mr. King indicated they are here this evening to 
ask for an additional sign, and we think that it is very 
important to the Petitioner that this sign be granted on 
the east side of the building for westbound traffic. 
This is an emergency care center.  Many people, which I 
did not know and recently learned, are brought to the 
clinic, not only by their relatives, friends, for an 
emergency situation, but ambulance, also emergency 
vehicles, also stop at this location. 
The speed limit on Olive Street Road is 40 miles an hour 
at this location, and we think it's a matter of public 
safety, because of the speed on the Olive Street Road, and 
because of the fact that there is no sign or nothing when 
you're headed west on the east side of the building that 
you can locate to be able to stop at the Total Access 
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building.   
Dr. Matthew Bruckel gave the Board some background 
information on himself and his company.  Dr. Bruckel 
talked to the Board about his desires for signage. 
Matt Hrdlicka, Excel Signs & Design, talked about the 
proposed signage. 
Ashley Williams, Director of Communication for Total 
Access Urgent Care, gave the Board some information about 
the company and talked about the need for the signage they 
are proposing. 
Whitney Kelly, City Planner, indicated to the Board that 

any variance requires unique circumstances.  It has to be 

something so unique to the property that you can't make 

the same standards that everyone else is allowed.  The 

applicant's use is permitted within the City, therefore, 

the use is not in question, and the Zoning Code and the 

Sign Ordinance cannot distinguish between individual uses.  

In fact, we have received several phonecalls for the 

location of up to two to three more urgent facilities 

along Olive Boulevard within the City. 
By granting this applicant a variance, you would, 
therefore, be granting him an advantage that any other 
applicant would not be able to receive under the code. 
Their distinction that the sign is so small that it is 
invisible from Olive Boulevard is not accurate in that the 
property owner has received approval of a sign that would 
actually increase the sign area to increase it to go up to 
8 feet tall over its current 6 feet in height.  
The applicant has not provided any information that 
they're so harmed or there's something so unique about the 
property that any other person along Olive Boulevard would 
be allowed the same. 
The location of utility poles is a common element 
throughout Olive Boulevard, and that is not a reason for a 
variance.   

Therefore, we recommend denial.   

Dr. Bruckel indicated a few clarifications.  He clarified 
that Whitney indicated that the new monument sign, which 
is not yet built, is 8 feet tall.  The usable functional 
square footage for our business actually doesn't change at 
all.  The sign itself is 5 feet tall and our portion of 
the sign is 21 inches tall and our letters are allowed to 
be 12 inches tall. 
Ms. Kelly clarified that the City is under Supreme Court 
requirement.  The City is not allowed to regulate content, 
so whether you allow this tenant square footage, it can 
say whatever they wish to say. 
Chairman Levy stated:  I move to approve the variance for 
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the commercial tenant space at 10923 Olive Boulevard 
within the Shops at Westchase Shopping Center to allow for 
a second sign area of the 24.3 square feet wall sign on 
the south elevation, in addition to the 50 square foot 
wall sign allowed under Section 405.95O.B.1 of the City's 
Sign Regulations, based on the following findings of 
facts:   

The variance requested arise from conditions
that are unique to the tenant space and property in
question and that are not ordinarily found elsewhere in
the same zoning district;

The variances requested are not [sic] because of
unique hardships not created by the applicant nor the
owner of the property;

Granting the variance will not adversely affect
adjacent property owners nor residents.

4.  The strict application of the Sign
Regulations will cause severe practical difficulty and
extreme hardship for the property owner represented in the
application; 

5.  The proposed sign will not adversely affect
public health;

6. Granting the variance will not violate the
general spirit and intent of this chapter;

7.  By reason of the exceptional narrowness,
shallowness or shape of the specific piece of property, or
reason for exceptional topographical conditions or
extraordinary or exceptional circumstances that the strict
application of the terms of the Sign Regulations will
create a hardship to the tenant space and property in a
manner dissimilar to that of other similarly situated
property in the City; and,

8.  Granting the variance will not result in a
diversion of additional stormwater that would adversely
affect adjacent property.
Chairman Levy inquired if anybody on the Board wished to 
amend or modify the application at this point in time.  
The Chairman was asked to restate No. 2. 
Chairman Levy restated:  The variance requested are 
because of unique hardships not created by the applicant 
nor the owner of the property.  
Chairman Levy asked for a second.  Mr. Satz seconded the 
motion.   
Chairman Levy called for a vote. 
Mr. Satz-nay    Mr. Schenberg-nay  Mr. Wilen-nay 
Mr. Mooney-nay  Chairman Levy-nay 
Chairman Levy moved to direct the staff to prepare and 
authorize the Chair of the Board of Adjustment to execute 
Findings of Fact and Conclusions of Law regarding the 
variance requested at 10923 Olive Boulevard based upon the 
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testimony received and the deliberations of the Board on 
this application, as decided on February 18, 2016.   
Mr. Satz seconded the motion.  All indicated aye. 

 

2.  Variance Request to Allow for a Forty-Five Feet 
Front-Yard Setback Along Mosley Hill Drive for the 
Property Addressed as 210 Mosley Road. 

 

Lauren Strutman of Lauren Strutman Architects indicated to 
the Board that she is the architect hired by Mark Mehlman 
to design a home for this very unique lot.  This lot has 
an extremely unique shape, 100-foot wide along Mosley Road 
and about 441 feet long.  Additionally, there's a 
considerable slope on the lot, about 34 feet of fall going 
from west to east on the property.  If we designed the 
home with the front door facing Mosley Road, due to the 
slope on the lot, we would end up with a long, skinny 
house, not in keeping with the area, and the garage doors 
would dominate the front facade facing west towards Mosley 
Road.  We decided to design the home with the front door 
facing Mosley Hill, and the driveway entry off Mosley 
Road, which is a much quieter street and a more desirable 
location for the driveway than on the corner of Mosley and 
Mosley Hills coming off Mosley Road.  We designed a home 
that was only 35 feet from front to rear, so we're not 
asking for a variance to create a bigger house.  We're 
asking for a variance just to have a little bit more 
backyard, five more feet of backyard, so it would be a 
total of 20 feet.   
Ms. Strutman indicated the homes in the area have very 
large backyards.  We have looked at the County tax 
records, and I put on the application the average house in 
Mosley Hills has 134 feet in the backyard.  We're asking 
for 20.  I think it's based on the unusual lot shape and 
two front yards.  That's our hardship.  And I would call 
this a special situation, as the Chairman mentioned at the 
beginning of the meeting.   
Mark Mehlman, the applicant, gave some of his history and 
background.  Mr. Mehlman indicated we're trying to be 
flexible, and we're asking you all to, again, be as 
flexible.  I don't think this sets any precedent 
whatsoever.  I think the uniqueness of this lot stands 
alone.  You look at all the other homes over there, it's 
unique to this zoning district.  It is something that you 
have the right at any time that anybody would come before 
you again to say no.  This is a very, very, very unique 
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situation, and I hope that you can see that. 
Mr. Mehlman indicated when we came back and we met a 
second time with Whitney and Jason, the first comment was, 
I think this is great, I think you really made some 
strides to make some changes, and let's hope that we can 
get it through.  Then all of a sudden we're still hoping 
we can get it through, but in reading the report, they 
said we could still build it the way it was.  We're asking 
for 5 feet.  We're asking for flexibility on your all's 
part.  I don't think it's asking very much to be building 
such a gorgeous home, and I do think it's unique to this 
lot, and it doesn't have to set a precedent.  So with that 
being said, I want to thank you all very much. 
Mr. Schenberg inquired if Mr. Mehlman talked to the 
trustees in the subdivision.  Mr. Mehlman indicated  
not only did he talk to the trustees of the subdivision, 
he sent a letter out to the trustee, who in turn 
circulated it throughout the whole neighborhood.  We also 
talked to the home immediately to the south, and there's a 
flat lot immediately behind the home just to the south.  
So we went and presented everything to them.  Asked them 
if they had any questions, to please call me.  There's 
been no calls, no questions whatsoever, we're welcomed.  
The trustee is Barry Scherer (phonetic), who has 
circulated around to every resident over there, not only 
has he not heard anything, we've been asked to join their 
subdivision, and we think it's appropriate, and we look 
very much forward to being a part of Mosley Hills. 
So, again, we hope that you can find, again, some 
flexibility and consider our variance request.   
Whitney Kelly, City Planner, indicated that as you're 
aware any variance request requires unique circumstances, 
and while the lot is unusually narrow, it is the 
applicant's design decisions that are the basis of the 
request.  And simply placing the house 5 feet back, it 
would not require a variance or a redesign of the home to 
better utilize the rear area back here would provide them 
with a rear yard that they are seeking, and, therefore, we 
don't recommend approval.   
Mr. Satz inquired of Ms. Kelly that when you refer to the 
front yard setback, that refers to the front yard setback 
of the existing structure, the old structure, from Mosley?  
Ms. Kelly indicated that, no, the front yard setback is 
that area which is along any street of right-of-way, so 
it's the front yard setback along Mosley Road of 50 feet 
and along Mosley Hill Drive of 50 feet. 
Chairman Levy inquired if there are any modifications that 
could make to the house that would still allow to have 
backyard setback.  Mr. Mehlman indicated there's no 
modifications.  We can't make the home any skinnier in the 
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middle.  So with that being said, again, I just want to 
re-emphasize that when we met the first time and the 
second time, we all sat down, all of us together, we said 
let's come up with something that's going to work here, 
and we looked at some other districts, and these other 
districts were B and C District.  And when we came back, 
the comment was, gosh, that doesn't seem that's being very 
fair.  I didn't want to ask for 35-foot front yard 
setback, but give me a 30-foot rear yard setback, which 
would have been that much better, I thought I was really 
trying to be fair and only asking for 5 feet.  And, again, 
thinking that this is such a unique situation, I can't 
believe that by granting us a variance it's going to throw 
up people coming in all the time.  You still will have 
that right to turn someone down.  This is a unique lot, 
and it stands on its on, and getting 5 feet would be very, 
very helpful to the sale of this home.   
Chairman Levy moved to approve a variance to allow for a 
45-foot front yard setback for the property addressed 210 
North Mosley Road, where the required in the A 
Single-Family Residential District is 50 feet, based upon 
a positive fact that;  

1.  The variance requested arises from a
condition which is unique to the property in question,
which is not ordinarily found elsewhere in the same zoning
district;

2.  The variance requested is because of a
unique hardship not created by the applicant nor the owner
of the property.

3.  The granting of the variance will not
adversely affect adjacent property owners or residents;

4.  The strict application of the front yard
setback will cause severe practical difficulty and extreme
hardship for the property owner represented in the
application;

5.  The proposed addition will not adversely
affect the public health, safety, order, convenience or
general welfare of the community;

6.  Granting the setback variance will not
violate the general spirit and intent of the Chapter; 

7.  By reason of the change of setbacks after
construction, the strict application of the setback
requirements actually creates a hardship for the property
in a manner dissimilar to that of other similarly situated
property in the zoning district; and,

8.  Granting the variance will not result in the
diversion of additional stormwater that would adversely
affect adjacent property.  
Chairman Levy inquired if anybody wished to modify any of 
the motion.  There being no modifications, Chairman Levy 
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asked for a second for the motion.  Mr. Schenberg seconded 
the motion.  Chairman Levy called for a vote. 
Mr. Satz-aye    Mr. Schenberg-aye   Mr. Wilen-no           
Mr. Mooney-no   Chairman Levy-aye. 
Chairman Levy moved to direct the Staff to prepare and 
authorize the Chairman of the Board of Adjustment to 
execute Findings of Fact and Conclusions of Law regarding 
the variance requested for 210 Mosley Road based upon the 
testimony received and the deliberations of the Board on 
this application, as decided February 18th, 2016.  In the 
event of a negative vote, it would be helpful to identify 
the factor or factors which prompted such a vote, which I 
think we've already done.   

 

3.  Variance Request to Allow for a New Front Porch to 
Project Up to Approximately Five Feet into the Front Yard 
Setback for the Home at 10672 Country View Drive. 
Mr. Lumley indicated that he has previously done legal 
work for the Scheipeter Corporation.  It's been at least 
two or three years, and he does not have a present 
conflict of interest. 
Jeff Hyatt with Trio Creative indicated that Trio Creative 
is the architect of record on the project.   
Mr. Hyatt indicated the variance that's being requested is 
for the front porch.  In this particular subdivision, a 
quick drive-through, there are 19 homes between the front 
street past the park back to the main cul-de-sac.  In 
those 19 homes, four of those homes are newer homes, not 
built at the same time as the rest of the subdivision; 
three of those have a porch of a similar size, constructed 
to zoning code that allows them to have the porch of that 
size.  The fourth of the newer design does not include a 
covered front porch, but it would appear that the house 
has the ability to have it, based on the projections on 
the front elevation that they could have a similar porch. 
The remaining 14, 15 homes, there are only three or four 
that do not have a porch of significant cover.  There are 
two others of, essentially, the same floor plan, very 
similar front elevation, that do not have a front porch.  
No way to know without doing surveys whether or not they 
have the ability to do a porch like what's being proposed 
or not.   
So our columns that are being proposed, and actually the 
notes say 3 foot 11, but it would actually be about        
3 foot 5 because that building line is 6 feet off of the 
front of the house.  So where those columns would be would 
actually be just under 3.5 feet versus closer to 4.  So, 
again, the porch, the slab on its own, would meet the 
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zoning requirements.  The overhead structure, on its own, 
would meet the zoning requirements.  The issue is how do 
we support it. 
Ms. Kelly indicated, as the applicant has indicated, the 
home is existing, and it's at the setback.  The need for a 
covered entryway is what is prompting a variance request, 
and since the porch is not creating additional living 
space into the setback, and it's consistent with that that 
is allowed for the structural overhang, an unenclosed 
porch, per the yard regulations, staff recommends 
approval. 
Chairman Levy moved to approve a variance allowing for the 
front porch addition with the porch structure 
approximately 4 feet into the front yard setback for the 
home at 10672 Country View Drive.  50 feet is the minimum 
required in the A Single-Family Residential District, 
based upon a positive finding:  That,  
          1.  The variance requested arises from a 
condition which is unique to the property in question and 
which is not ordinarily found elsewhere in the same zoning 
district;  

2.  The variance requested is because of a
unique hardship not created by the applicant nor the owner
of the property;

3.  Granting the variance will not adversely
affect adjacent property owners or residents;

4.  Strict application of the front yard setback
will cause severe practical difficulty and extreme
hardship for the property owner represented in the
application.

5.  Proposed addition will not adversely affect
the public health, safety, order, convenience or general
welfare of the community;

6.  Granting the setback variance will not
violate the general spirit and intent of this Chapter;

7.  By reason of the lot shape within the B
Single-Family Residential zoning district, the strict
application of the setback requirements actually creates a
hardship to the property in a manner dissimilar to that in
other similarly situated property in the zoning district;
and,

8.  Granting the variance will not result in
diversion of additional stormwater which adversely affect
additional property.

Mr. Schenberg seconded the motion.  All indicated aye. 
Chairman Levy moved to direct the Staff to direct and 
authorize the Chairman of the Board of Adjustment to 
execute Findings of Fact and Conclusions of Law regarding 
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the variance requested for 10672 Country View Drive based 
upon the testimony received and the deliberations of the 
Board in this application, as decided on February 18th, 
2016.  

5.  OTHER BUSINESS 

    None. 

 

A person approached and indicated that I'm with Total 
Access Urgent Care.  I'm Jake.  I just wanted to thank you 
for your time.  I know things got a little passionate for 
a second.  I know we are all really busy and have other 
things to do.  We're really glad to be coming to Creve 
Coeur.  It's, obvious, Creve Coeur takes its standards 
very seriously.  We take our standards very seriously.  We 
work really hard and we care a lot.  And we look forward 
to coming to this great city. 

 

6.  ADJOURNMENT 

    There being no further business to come before the 
Board, Chairman Levy moved to adjourn.  Mr. Satz seconded 
the motion.  All voted in favor of adjourning the meeting.  
The Board of Adjustment meeting was adjourned at 5:40 p.m. 

_____________________________ 

               Roger Levy, Chairman 

Produced by:  Deborah K. McLaughlin, Court Reporter. 
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CREVE COEUR 
 

 
 

 
 

 

 

APPLICATION TO THE BOARD OF ADJUSTMENT 
VARIANCE REQUEST TO ALLOW FOR A NEW FRONT-PORCH TO 

PROJECT UP TO APPROXIMATELY THREE ADDITIONAL FEET INTO THE 

FRONT YARD SETBACK FOR THE HOME AT 9820 SUNDOWN SQUARE 

Key Issues: 

 Degree of variance 

 Impact to neighborhood 

 Property versus owner 

hardship 
FOR THE MEETING OF: Thursday, April 21, 2016 

SUBJECT PROPERTY LOCATION:  9820 Sundown Square, zoned B Single 

Family Residential 

REQUEST:  Shawn Gwaltney, of GP Homes LLC, has submitted an 

appeal for a variance to allow the structural modification of the existing 

home within the legally pre-existing, but non-conforming front yard 

setback of 40.09 feet where the required setback is 45 feet per Section 

405.260, B Single Family Residential District. The applicant is 

requesting the variance to allow for a new 5 feet by 8.5 feet front porch 

that will encroach an additional 3 feet into the front yard setback.  
 

Section 405.610.D, Nonconformities within Setback Lines, of the City of 

Creve Coeur Zoning Ordinance states that no structure shall be 

constructed, reconstructed or structurally altered in such a manner as to 

project into the area prescribed as a setback from a public or approved 

private street or as established by this Chapter. 

Zoning Code References 

 Section 405.260 B Single 

Family Residential 

 Section 405.610.D, 

Nonconformities within 

Setback Lines 

 Section 405.1040: Board of 

Adjustment 

ADDITIONAL INFORMATION:  Warson Square Subdivision was originally platted in 1957, with a front yard 

setback of 40 feet that was legally conforming to the zoning regulations at the time.  The home was built in 

1959, where a portion of the home is at the 40 foot build line, with an unroofed 5 by 8 front patio.  The 

Applicant is seeking to build a gabled roof over the existing front patio, with columns at the outside 

corners. 

APPLICANT: Shawn Gwaltney 

GP Homes LLC 

18111 Edison Ave 

Chesterfield, MO 63005 

 

 

 

 

REPORT PREPARED BY:  Whitney Kelly, AICP, City Planner 

DATE:                                       4-12-2016 
 

ATTACHMENTS:            Applicant’s Materials submitted  

   

 

  

 

300 North New Ballas Road     Creve Coeur, Missouri 63141 

(314) 432-6000    Fax (314) 872-2539    Relay MO 1-800-735-2966 

www.creve-coeur.org 

 

of 

 

city 
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Board of Adjustment 9820 Sundown Sq: Front Yard Setback Variance 

April 21, 2016 Page 2 

 

BASIS FOR APPEAL AND STATED HARDSHIP 

As stated in the attached application materials, the applicant’s basis for requesting the variance is a 

desire to update the existing house with a new porch gable over the front entrance.  Any structural 

modification to non-conforming structures requires a variance, per Section 405.610B.2 Repair, 

alterations.  Any such structure described in Subsection (B)(1) above may be maintained, repaired or 

remodeled; provided however, that no such maintenance, repair or remodeling shall either create 

any additional non-conformity or increase the degree of existing non-conformity of all or any part of 

such structure. 

Further, Section 405.610. D. Non-Conformities Within Setback Lines, states that:  

In addition to the provisions of Section 405.240 regulating setbacks, the following regulations 

shall apply to those non-conformities located within prescribed setback lines from the rights-of-

way of public or approved private streets and highways. 

1.  Projection of existing structures into required setbacks.  No structure shall be 

constructed, reconstructed or structurally altered in such a manner as to project into the 

area prescribed as a setback from a public or approved private street or as established 

by this Chapter. 

 Below is a close-up of the Site plan showing the existing setback of the property and the proposed 

new roof gable over the porch: 
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LAND USE AND ZONING OF SURROUNDING PROPERTIES 
The adjacent zoning and land uses are as follows: 

DIRECTION USE ZONED SEPARATED BY 

North Single Family Residence B Single Family Residence Sundown Sq. 

South Single Family Residence B Single Family Residence NA 

East Single Family Residence B Single Family Residence NA 

West Single Family Residence B-RDD Single Family Residence, Residential 

Designed Development 

NA 

 

STAFF ANALYSIS 

Performing an analysis of a variance appeal primarily requires a six-part examination of the facts, as 

required by Section 405.1100, Criteria for Variances, Generally, of the Zoning Ordinance.  To wit: 

1. The variance requested arises from a condition which is unique to the property in 

question and which is not ordinarily found in the same zoning district; 

The house and lot in question are not unique in size or configuration for this subdivision or for the 

older subdivisions in the same zoning district.  This property is unusual in having a setback line 

imposed after construction.   

2. The variance requested is because of a unique hardship not created by the applicant nor 

the owner of the property; 

The non-conformity on this property resulted from the actions of the City of Creve Coeur and was in 

no way created by the applicant.  As indicated above the subdivision was originally platted in 1957, 

where the B Single Family District regulations had a front yard setback of 40 feet.   In 1959 the 

zoning regulations were revised from 40 feet to 45 feet, except for when adjoining properties have 

observed a different setback: “There shall be a front yard having a depth of not less than forty-five 

(45) feet unless forty (40) percent or more of the frontage on the same side of the street between two 

intersecting streets is improved with buildings that have observed a front yard line having a variation 

in depth of not more than six (6) feet, in which case no building shall project beyond the average 

front yard so established.”   This was later simplified in 1983 to the current regulations of 45 feet.  

The Applicant had no say in the zoning regulations of the property, and therefore had no influence on 

the placement of the house in relationship to the setback.  It is, however, their decision to modify the 

house. 

3.  The granting of the variance shall not adversely affect adjacent property owners or 

residents; 

The applicant is not enclosing the area, nor creating additional livable space within the setback, rather 

the effort is being made to meet the needs of today’s market that provides standard protections from 

the weather over the front entrance.  Given that the requested variance of approximately three feet is 

less than 10% of the required setback, it is unlikely that the average viewer will perceive a negative 

impact arising from a sense that the house is too close to the street compared to those around it.  

Further, if the members of the Board believe that the aesthetic qualities of the addition are in keeping 

with the rest of the house, and the neighborhood in general, it is likely that allowing the alteration 

will not have an adverse effect on the adjacent properties. 
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4.   The strict application of the provisions of the Zoning Ordinance from which a variance 

is requested, will cause severe practical difficulty or extreme hardship for the property 

owner represented in the application; 

It is fairly debatable if maintaining the existing structure without a covered porch would represent 

severe practical difficulty or extreme hardship given that they would still have the utility of the 

existing porch.  The question before the Board, under this criterion, is whether or not the inability to 

fully execute the design of the remodeled house represents an extreme hardship.  

5.   The variance desired will not adversely affect the public health, safety, order, 

convenience, or general welfare of the community, and 

Nothing in the request will affect the public health, safety, order, convenience, or general welfare of 

the community. 

6.   Granting the variance desired will not violate the general spirit and intent of this 

Chapter. 

Certainly, the City has enjoyed the benefits of significant private investments in the existing housing 

stock; much of it made possible by the large lots that afford most houses plenty of “room to grow.”  

In fact, it is probable that the particular section of the ordinance under scrutiny here (Section 

405.610) was created to force the eventual remediation or removal of structures that do not have this 

room to grow.  On the other hand, it is not in the City’s best interest to impose restrictions that 

ultimately lead to unattractive or inefficient building design as this diminishes the attractiveness of 

the neighborhoods to the real estate market.  In other words, if a complete replacement of the house is 

not foreseeable, then the next closest action to the spirit and intent of the Zoning Code is to allow 

changes that improve the house, even if they do not improve a non-conforming site condition (front 

setback in this case). 

 

Additional Criteria for Non-Use Variances 

In addition to the above, Section 405.1110.E. Criteria for Area Variances, states that an applicant for 

an area variance must meet the following criteria: 

1. By reason of exceptional narrowness, shallowness or shape of the specific piece of 

property, or where by reason of exceptional topographical conditions or other 

extraordinary or exceptional circumstances that the strict application of the terms of the 

zoning regulations actually create a hardship to the property in a manner dissimilar to 

that of other similarly situated property in the zoning district in which it is located. 

As established above, the entire front of the house exceeds the front setback which limits the ability 

of the owners to fully improve the structure as proposed.  Whether or not this limitation is, in fact, a 

hardship is fairly debatable, as the front porch could be redesigned to maintain the existing non-

conformity setback instead of increasing the degree of non-conformity. 

2. Granting the variance would not result in the diversion of additional stormwater that 

would adversely affect adjacent property. 

The lot was originally and appropriately graded to accommodate the house at this same position and 

the proposed renovations would not alter the water flow patterns off the site. 
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ACTION 
Following its deliberation, the Board of Adjustment may vote to approve or deny a motion to approve 

the request.  Pursuant to Section 405.1110 of the Zoning Code, approval of a variance requires 

written findings of fact supporting the specified variance criteria.  In order to make the vote on the 

application clear, an affirmative motion should be made and members can vote to approve or 

disapprove that motion.  An example motion would be: 

“I move to approve a variance for the home at 9820 Sundown Square to allow the structural 

modification of the existing front porch within the legally pre-existing, but non-conforming 

front yard setback of 40 feet where the required setback is 45 feet per Section 405.260, B 

Single Family Residential District, by allowing an encroachment of an additional three feet 

based upon a positive finding that: 

1. The variance requested arises from condition which is unique to the property in 

question and which is not ordinarily found elsewhere in the same zoning district;  

2. The variance requested is because of a unique hardship not created by the applicant 

nor the owner of the property; 

3. The granting of the variance will not adversely affect adjacent property owners or 

residents;  

4. The strict application of the front-yard setbacks will cause severe practical difficulty 

and extreme hardship for the property owner represented in the application;  

5. The proposed addition will not adversely affect the public health, safety, order, 

convenience or general welfare of the community;  

6. Granting the setback variance will not violate the general spirit and intent of this 

Chapter; 

7. By reason of the lot shape within the B Single-family Residential zoning district, the 

strict application of the setback requirements actually creates a hardship to the 

property in a manner dissimilar to that of other similarly situated property in the 

zoning district; and, 

8. Granting the variance will not result in the diversion of additional stormwater that 

would adversely affect adjacent property.” 

 

If the Board wishes to modify the application or add specific conditions of approval, they should do 

so by separate motion, prior to voting on the overall approval. 

 

After the Board reaches a final decision regarding the request, a follow-up motion directing staff to 

prepare and authorizing the Chair to execute the Findings of Fact and Conclusions of Law should be 

made.  An example of such motion is: 

“I move to direct staff to prepare and authorize the Chair of the Board of Adjustment to 

execute Findings of Fact and Conclusions of Law regarding the variances requested for 9820 

Sundown Square based upon the testimony received and the deliberations of the Board on this 

application, as decided on April 21, 2016.” 

 

APPENDIX 1: COMPREHENSIVE PLAN  

Included and attached by reference.  See body of report for specific excerpts. 

 

APPENDIX 2:  ZONING CODE 

Included and attached by reference.  See body of report for specific excerpts.  
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APPENDIX 3:  AERIAL PHOTO 
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APPENDIX 4:  SITE PHOTOGRAPHS Photo Date: 4/13/2016 

  

 Description: View of the 

existing home looking 

south from Sundown 

Square. 

 
Description: View of the 

neighboring home looking 

southwest from Sundown 

Square. 

 

Description: View of the 

existing home across the 

street from the subject 

property looking north 

from Sundown Square. 
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